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Dialogue on 
‘Justice and Democracy in Divided Societies’ 

Venue: Bhubaneswar (Orissa) 
Date: November 20-22, 2006 

 
 
Under the State of Democracy in South Asia Project, the Calcutta Research Group (CRG) in 
collaboration with Lokniti, Centre for the Study of Developing Societies (CSDS) organized a two 
and half day dialogue on Justice and Democracy in Divided Societies at Bhubaneswar  (Hotel 
The New Marrion, 6, Janpath, Bhubaneswar 751001, Orissa) on November 20-22, 2006.  
 
The dialogue, held on the specific theme of Justice and Democracy in Divided Societies was 
the third in the series on An Inquiry into the Conditions of Social Justice in India. Socially 
minded academics, human rights activists and lawyers, women’s rights activists, and policy-
makers etc. were invited to take part in it. Each session began with a small note of about 10 
minutes, initiated by one or two lead discussants and the deliberations were held in dialogical 
format. There were six sessions in all, three per day, with two sessions being devoted to each of 
the three objectives.    
 
Why did the third dialogue decide to consider the context of divided societies in deliberating the 
issue of justice? While societies of South Asia have by all accounts been plural and 
heterogeneous, it is only with the emergence of the modern state that such pluralities and 
heterogeneities have been transformed into divisions and borders separating people on the basis 
of their gender, ethnicity, class and other varieties of membership to political and administrative 
units etc. and most importantly, turn into distinct and clearly distinguishable objects of 
government. As the boundaries are drawn fairly precisely – ruling out possibilities of crossings 
and overlaps, people are called upon to enumerate their identities in clear and unambiguous terms 
and the societies become dotted with innumerable fault lines cutting them into both new and 
hitherto unknown ways. The census operations conducted by modern states are reflective of these 
boundaries and fault lines. It is in this context that we need to understand and make sense of the 
dynamics of social divisions emerging in our societies. Divisions in other words are not simple 
means through which societies remain stratified, but are the products of modern states’ 
technologies of government. The way people sharing continuous cultural and physical spaces has 
been partitioned into ‘nations’ and ‘nation-spaces’ speaks of how borders are created and what 
they do to people.  
 
In this context we have to remember that justice was never fore grounded as the key issue in any 
of the traditional notions of democracy. While participation, representation and freedom were 
always considered as the three pillars of democracy, justice was always perceived as the 
accumulated product of all this. Indeed, justice continues to be seen as being embedded - insofar 
as democracy finds itself firmly on these three pillars and functions effectively. Justice takes care 
of itself as appropriate constitutional and legal mechanisms are constantly evolved and refined to 
ensure participation, secure representation and guarantee freedom. The question of justice is thus 
subordinated primarily to the ambit of legality and delivery of legal care. 
 
As democracy secures one’s entitlement to participation, representation and freedom, modern 
state’s entire repertoire of constitution and law creates the fiction of homogeneity and 
standardizes people into an undivided and homogeneous public. The legal fiction of a 
homogeneous public immune from the operations of power in the society is nowhere more 
sharply focused than in the writings of Jurgen Habermas, Axel Honneth and their associates. As 
the legal fiction subsumes governmentally produced social divisions – mentioned above, issues of 
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justice get continuously sidetracked and pushed into the background. In other words, democracies 
of modern times bring into play a discourse where they produce injustice without being seen as 
such. Thus, it is not surprising that marginalities, livelihood crises and hunger deaths do not get 
constituted as public agenda in societies revisited by them.  
 
A post-colonial engagement with the issue of democracy helps demystify the fiction, and thus can 
seek to push democracy beyond the grids of governmentality by teasing out the implications of 
social divisions for issues of justice and bring them to bear on the functioning of contemporary 
democracies in divided societies. 
 
On the first day the aim was to deliberate on how divided societies engage in questions of justice 
democratically and the discussions reproduced in some details in the following pages were taken 
as follow up deliberations on the dialogic nature of the agenda. It was pointed out by D.L. Sheth 
that every society has divisions, and this, in fact, is a characteristic of a complex society. In such 
societies certain divisions acquire primacy, visibility and become threatening. Division in the 
form of ‘othering’ is the most important source of threat to democracy and justice. This happens 
more when an ideology is at work claiming to unify people. Politics and the mode of othering is 
important in this context. Secondly, a society requiring homogenization often as a part of its 
nation building process inevitably gives birth to hegemonic power. Unifying ideology and 
hegemonic power are thus related.  It essentially amounts to non-recognition of divisions.  As a 
consequence what is seen is expulsion, subordination, isolation and sub-humanisation.  Most 
pernicious is non-recognition, making the ‘other’ invisible. In this context Noor Ahmed Baba 
said that the distribution of justice and democracy in India and elsewhere in South Asia is more 
like a device for promoting false consciousness of perpetuating social oppression and inequalities 
rather than as viable devices for distributing justice, for empowering underprivileged and 
bringing some level of fair play for all segments of society.  In such a situation, the State instead 
of promoting equality, promotes repression against any group seeking justice and empowerment. 
India in this way has remained a fractured democracy and her democratic institutions have gone 
through a process of erosion.  Large sections of people have remained bereft of the benefits of 
justice and democratic fair play. Discussion revolved around the question of articulation of 
divisions and realization of justice in the historical context. Questions were raised about the 
reasons as to why certain divisions at certain conjuncture are perceived as threat to democracy, 
and it was argued that those reasons were difficult to comprehend unless the associated justice 
issue was addressed. Questions were raised about the recognition of articulations and identities on 
one hand and the justice question on the other. It brought out also the fundamental point if the 
relationship between justice and democracy really belong to two separate domains. The main 
objectives of this dialogue in this context were: 
 

(a) To explore into the dynamics of social divisions in contemporary South Asian societies 
compounded by governmental operations, which transform divisions into marginalities; 

(b) To propose a possible agenda of social justice in the context of divided societies – an 
agenda that bases itself on marginalities and can address therefore the issues of justice in 
a new way; 

(c) To suggest policy alternatives in terms of their bearing on democracy. 
 

A total number of 27 participants from various regions of India took part in this Dialogue (The 
list of the participants is attached herewith). The Agenda of the Dialogue was provided to all prior 
to the Dialogue. The note presented a brief introduction to the theme and objective of the 
Dialogue. The discussion was held in an informal mode with one or two discussants leading the 
discussion in each session and followed by interventions by participants drawn from academics, 
lawyers, journalists, human and women’s rights activists, and policy makers. 
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Seven rounds of discussions were held centering around each of the following questions: 
 

1. When do the divided societies pose a threat to justice and democracy? 
2. How is gender justice distinct from other forms of justice? 
3. Can indigenousness be a basis of our right to justice? 
4. Are there any Dalit perceptions of justice? 
5. Does the Constitution adequately address the question of justice? 
6. How do the people make sense of laws? 
7. Can justice be delivered through policy interventions? 

 
It was argued that the division of societies has a strong relation with the emergence of modern 
state structure, and together they create a situation, which poses threats to claims on justice. An 
alternative path to take democracy ahead was suggested – it called for the imagination of new 
forms of ethical collectives, which would neither dissolve difference nor proclaim it as an 
obdurate element in the path of democracy and collective development. The dialogue also 
addressed a paradox, namely, how governmentality creates divisions in segmented societies and 
produces from these divisions the marginalities thereby creating a situation where equality as a 
legal concept is reduced to a fiction. Even the best of the democratic polities is marked by 
asymmetries of powers. It is not enough therefore that divided societies have dialogues on issues 
of justice, but have strategies of dialogue towards more equal conversation. Later it was also 
argued that in the subcontinent the questions of justice and its evolution must be understood in 
historical settings. It implied that justice must be seen as concrete historical product, which is 
why ethnographic studies of popular notions of justice are so necessary.  
 
Another point, which came up, was namely that, justice as a concept was not culture specific, but 
it became so when the term ‘social’ was added to it. In recent years, Dalit and feminist assertions 
have articulated their agenda around social divisions. The dalits suffering marginalisation may 
not necessarily have a coherent and unified response, and the response may change following 
changes in society and politics. 
 
The relationship between gender and space was also discussed. Unlike previous social theories, 
which gave little attention to the issue of space, and hence it remained an underdeveloped 
perspective, scholars are now increasingly exploring various points of intersection of space and 
gender. The issue of differential and gendered access to public space was also discussed. A 
feminist critique of human rights law was also put forward. 
 
People’s sense of law is shaped to a considerable extent by its encounter with legal procedures. It 
is perhaps misleading to discuss law in our own societies and communities through the lens of the 
principal concepts of western jurisprudence; possibly in its place we should employ vernacular 
terms to describe the indigenous legal sensibilities. The highly deficient legal system should lead 
us to think of a more pluri-cultural rule of law to promote greater justice.  In the context of efforts 
to build a more culturally appropriate and responsive rule of law, what then becomes necessary is 
to make use of submerged signifiers of legal sensibilities, meaning and practices of previous 
periods as a starting point for rethinking justice and democracy. 
 
The Indian constitution had tried dealing with the question of justice in a transitional way as all 
constitutions are framed in times of transition. Allocative justice with positive discrimination has 
been a feature of the Indian Constitution. But it was pointed out that the Constitution was framed 
in a way that it retained its historical and structural limitations, and thus while the Constitution 
exhibits modern egalitarian concerns, it does not show any commensurate concern about socio-
economic transformation of society. 
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Recently India has witnessed an explosion in policies, specifically in the context of globalisation 
and its impact on rights and social security. In this context, policy formulation, proclamation, and 
the building up of a policy fund have become a contested site. Policies are considered by the 
administration as dialogues with the population. It seems therefore that our dialogue with the state 
can be conducted in either of the two languages: the language of collective obligation 
(represented by the government) or that of rights (represented by the claim making population 
groups). These two languages are distinct in many ways. Moreover, the language of rights may 
not always have an obligation of being bound by the imperatives of the so-called collective, such 
as the Hindu community. Policies and rights in this view are clearly dichotomous. The question 
that arose was whether democracy guarantees justice or complicates it, perhaps leading to a 
deficit in democracy due to its patronage of highly standardized power structures. 
 
At the end of the two and a half days of fruitful exchanges and discussions, the nature of the 
issues of concern relating to the theme of social justice were brought out. Five important ideas 
emerged:  
 

• First, justice cannot be subsumed in law and tension exists between the two. We need to 
develop a more plural map of legal sensibilities to ensure that law approximates justice to 
a greater extent. 

• Second, specific dalit and women’s ideas and visions of justice emerge because of the 
marginalities that our democracies inhere, also newly produce; and in the context of 
emerging marginalities justice becomes the animating concept guiding the career of 
rights and obligations. 

• Third, and following from the above formulation, perceptions of justice are always plural, 
and cannot be made homogenous, much though concerns of law and administration 
would have liked to see justice as a clear and homogenous concept. 

• Each claim for justice has to be seen as a product of particular historical juncture, always 
a result of a collision between the governmental notion and the administrative form of 
justice and the specific popular notion of justice. 

• Finally, all societies are divided in various measures. Social divisions produce calls for 
justice; if societies and polities do not echo with calls for justice, it means often that 
divisions have been muted with legal, cultural, and ideological measures. Justice 
indicates claims defying those standardizing measures; it carries evolving notions of 
rights, morality, and different legal sensibilities. 

 
       
Below we reproduce some of the highlights of the points made in the deliberations. Readers of 
this report on Bhubaneswar dialogue will see that around three major cluster of issues the 
dialogue became intense and produced new ideas: (a) The first cluster of issues was related to law 
and its relation with justice; (b) the second cluster of issues was related to the fundamental 
question of division, thus raising the issue of caste and indigenous people; (c) and the third 
related to policy making itself and its role in making justice effective or making rule effective. 
 
We begin with the first cluster of issues: Law and Social Justice 
 

Constitution and social justice 
 
Amarnath Mohanty drew the attention of the participants on the issue of how the Indian 
Constitution has reflected on questions of social justice. He pointed out that the Constitution of 
India, like all other constitutions, is more than a mere text dictating the terms of political 
discourse and defining the structural parameters of the state institutions. It is a rich repository of 
specific terms, concepts, ideas, meanings, and linguistic and ideological nuances exceeding its 
instrumental use and relevance. A number of socio-economic and political aspects and 
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ideological goals find resonance in the Constitution. The Indian Constitution has a crucial role in 
determining, and as it is determined by, the structure of the broader political discourse by means 
of its alphabets, rhetoric intent, and interpretation. The nature of social justice hinges basically on 
how valued goods are distributed, and on the economic opportunities and social conditions in the 
various segments of society. In this sense the Constitution explicates the form and substance of 
justice and the means of realising it. When social justice is understood in terms of a set of 
principles that define the appropriate distribution of benefits and burdens among persons through 
assigning rights and duties in the basic institutions of society, the Constitution we can say 
definitely constitutes the fundamental site for defining the conception of social justice in India. 
But Mohanty pointed out that post-colonial India had never undertaken the most essential project 
of the redistribution of income and wealth as a part of its objective of social transformation and 
social justice. Rather on the existing iniquitous socio-economic structure, India tried to inscribe 
its prized conception of distributive justice. The Constitution has adopted three basic principles 
for distribution of valued goods: a) valued goods, i.e., various kinds of basic liberty, is distributed 
equally among all irrespective of differences by the principle ‘to each according to one’s rights’- 
equal right to liberty; b) access to positions and offices, based on the principle of equality of 
opportunity, is to be determined by the principle ‘to each according to one’s deserve or merit’; 
and c) special provisions for the underprivileged to have access to valued goods on the basis of 
the principle ‘to each according to one’s need’ in a very loose sense, but not in terms of thick 
conception of ‘need’. The commitment to affirmative discrimination is a substantive intervention 
in the hierarchic social order of India. The conception of social or distributive justice in India has 
tried to mediate problematically between ‘substance’ of justice- the constitutive values of justice 
(liberty, equality, rights, autonomy), and the ‘criteria’ of justice- the concrete rules and norms 
applying to each members of the social cluster or the basic structure.  

The constitutional provisions pertaining to social justice are mainly confined to the 
provisions relating to Fundamental Rights, Directive Principles, specifications for affirmative 
action, and other constitutive values of social justice against the backdrop of the broad political 
discourse and ideological underpinnings. More important, these provisions relating to justice are 
to be read with reference to the larger context in which the constitution is basically positioned and 
by which it is conditioned. Analysis of individual articles and clauses relating to justice without 
considering the whole of the context and content will only reveal a part of reality. This reality is 
marked with the entire process of colonialism and the complex course of freedom struggle. The 
story of passive revolution, Mohanty argued, complements the history of colonialism, which 
included the nature of leadership and the intricate process of modernization of Indian tradition 
and the imbibing of liberal values. Both colonialism and passive revolution collectively 
determined the structure and composition of the historic site - the Constituent Assembly of India 
and the Constitution. The constitution thus began its life with certain historical and structural 
limitations: upholding of almost unchanged structure of fundamental colonial administration – 
civil service, police administration, armed force, legal system- civil and criminal law and its 
administration; the espousal of a capitalistic strategy of economic development through a set of 
essential liberal modern legal and institutional form; and the received liberal modernist paradigm 
of development. Mohanty therefore concluded that contrary to expectations, our constitution has 
not been able to address to a substantive extent issues of social justice in India. However, judicial 
interventions have at times addressed issues of social justice, though it can be argued that these 
interventions make the constitution less of a citizens’ charter for justice, and more of a lawyers’ 
constitution.  
   

How do the people make sense of laws? (I) 
 
In this context the question came up, and Pradip Kumar Bose raised this mainly: How do people 
make sense of laws? In any language, most words, which refer to important social phenomenon – 
as ‘law’ obviously does – are likely to have several referents and cover a wide range of meanings. 
He argued that we should therefore expect that the English word ‘law’ and other related words 
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would not have a single precise meaning. If jurisprudence is full of controversy centring on how 
‘law’ should be defined, the terminology disputes increase when people and communities with 
varied cultures are investigated. Since our own words for ‘law’ and related phenomenon are 
already loaded with meaning, we run into difficulties as soon as we try to apply these words to 
activities of other cultures.  Yet, on the other hand, how can we think or write outside our own 
language?  Must we develop a special technical language which some may confuse with jargon or 
should we conclude that it is misleading to try to discuss law in our own societies and 
communities in the principal concepts of western jurisprudence and instead employ vernacular 
terms to describe the indigenous systems?  This is a common problem.  In general terms law is 
viewed as social control through the systematic application of force of the politically organised 
society. However, if ‘politically organised’ implies the existence of courts, then there are people 
and societies without law. Thus Evans Pritchard stated that ‘in the strict sense of the word, the 
Nuer have no law’.  Yet in another book on them published in the same year he spoke about Nuer 
law and legal relations and described how people might recognize that justice lay on the other 
side in a dispute. In a paper on reconciliation mechanism among people I once argued that it was 
based on some notion of ‘law’, not in the formal sense of the term, but in the sense of local 
knowledge; local not just as place, time, class, and variety of issues, but as accent – vernacular 
characterizations of what happens to vernacular imaginings of what can.  One might call this 
legal sensibility, which will mean this complex of characterizations and imaginings, stories about 
events cast in imagery about principles. Bose referred to Srinivas who had pointed out that the 
two terms that he would hear frequently about disputes in Rampura were nyaya and anyaya 
(justice and injustice).  It was not simply the arguments viewed as nyaya or anyaya but also the 
decisions of the arbitrators.  The notion of nyaya was linked to morality and local practices, and 
expressed the local knowledge based sensitivity to subtler points of customary law and procedure. 
 
In such a context, law is local knowledge and not a placeless principle, which is constructive of 
social life.  Even in contemporary times, the forms of legal sensibility persist, because even if it 
has become modernized, it has not become placeless.  In every Third World country, the tension 
between established notion of what justice – dharma, for example – is and how it gets done, and 
imported ones more reflective of the forms and pressure of modern life animates whatever there 
is of judicial process. Within the context of established forms of justice, law would not be a set of 
rules to be applied to all in a mechanistic fashion by a superior authority, but rather would 
embody a recognition that peoples and individuals have a right to discover their own modes of 
being, and to devise the rules that are to govern their existence. Various terms have been invented 
to characterize the process, like ‘legal pluralism’ ‘legal syncretism’ and so on, but the central 
issue posed by the legal pluralism of the modern world that largely escapes the classroom 
formulation is, namely, that how ought we to understand the office of the law now when the 
varieties of ‘law’ are so widely intermingled. 
 
The modernist notion and practices of law often have an uneasy relationship with the ‘local 
knowledge’ based legal sensibility, and even when the varieties of law are intermingled, they 
acquire a specific character, depending on the social and cultural formation of that society.  While 
modern law is based on a detailed categorization of rules, offences, punishments, etc., legal 
sensibility is more unfocussed; it is a normative order with broad parameters. This is also a 
reflection of distinct worldviews, spatial organization of people and customary practices.  In one 
sense, one can understand the instrumentality of legal sensibility as a counter-hegemonic strategy 
used by people and communities to protect their limited and conditional autonomy. In another 
sense, this overarching sensibility governs people’s judgements about the legal procedures of 
modern state systems. 
 
In many of the post-colonial states, a substantial section of the population continues to perceive 
modern state law and its institutions as arbitrary, distant, ineffective, and often unjust on the 
grounds of prevalent normative order. In many cases, the judicial inefficiency, impunity, and 
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corruption prevent the full exercise of rights or the enforcement of obligations, creating a 
situation, which has been termed as ‘low intensity citizenship’.  The highly deficient legal system 
provides the context for constructing a more pluri-cultural rule of law to promote greater justice.  
In the context of efforts to build a more culturally appropriate and responsive rule of law, what 
then become necessary is to make use of submerged signifiers, meaning and practices of previous 
periods as a starting point for rethinking justice and democracy. 
 

How do the people make sense of laws? (II) 
 
Yet in another submission on the same issue Amites Mukherji observed that while, in principle, 
the concretization of law that occurred with codification permitted greater accessibility by the 
common people, people’s experience of legal process or the labyrinthine world of justice 
suggested that the relation was not that straightforward.  In other words, people’s sense of law is 
shaped to a considerable extent by their encounter with legal procedures. Arzoo Osanloo in his 
account of women and law in Iranian family court has described as to how women’s encounters 
with legal processes have been a key to understanding popular perceptions of law and justice. 
Amites Mukherji referred to his own research on riverbank erosion and floods in the Sundarbans 
of West Bengal, which had allowed him to talk to the islanders who had lost lands but were not 
compensated against their loss. Their visits to the government departments in search of 
compensation only heightened their sense of the complex legal procedures (knowledge of 
procedure dependent on the nature of a particular encounter), but justice remained elusive in this 
encounter with law. Amites also recalled recent writings on ethnographies of the state that focused 
on the banal bureaucratic working of the state and everydayness (quotidian) of people’s 
interactions with the bureaucracy at a variety of levels. Their negotiations with bureaucracies on 
an everyday basis allow them to imagine and perceive state in certain ways.  These perceptions 
and imaginings provide a more disaggregated (state as a trans-local policy making institution and 
everyday bureaucratic practices in which the state is instantiated) view of the state. These 
analyses are significant because they offer insights into the ways people perceive rules, 
procedures and laws at different levels and sites.  People’s sense of law appears to have nuances, 
and as disaggregated, constantly shaped and reshaped by the nature of their encounters and 
negotiations with multi-leveled and multisided public offices. That is why ethnographic works on 
justice become crucial in order to understand the social significance of the notion, for which a 
pure philosophic understanding is not enough. 
 

Can we speak of transitional justice in the Indian context? 
 
The discussion around the relation between law and justice brought in another interesting inquiry. 
Sabyasachi Basu Ray Chaudhury raised the issue of transitional justice in the Indian context. He 
pointed out that justice is a very complex ethical, legal, institutional, and emotional issue, and the 
aspirations for justice are rendered all the more difficult in societies undergoing transition. 
Problems relating to access to justice in crisis and post-conflict societies are usually more 
pronounced and pervasive than in non-crisis situations, especially relating to the criminal justice 
system. Transitions are usually times of contestation. The transitional times, therefore, witness 
relentless calls for apologies, reparations, memoirs, and various modes of account settling related 
to past sufferings and wrongdoings. Transitional societies are not only those that are moving from 
a phase of authoritarianism to an age of democracy. Transition from colonial past to a 
decolonised future also marks some kind of transition. Therefore, after decolonisation, India also 
had to grapple with a range of complex challenges. Questions of justice figured prominently in 
these situations. For that reason, Sabyasachi argued, deliberations over social justice in the Indian 
context can perhaps be best understood when situated in the concrete realities of the transitional 
context that include political, juridical and social contingencies. The Partition of India, the age-
old caste-based exploitation, the riots and pogroms involving different religious communities, and 
various ethnic conflicts, plus a thousand and one state abuses of power make the question of 
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justice crucial.  The question of justice takes an acute form in an expanding and industrialising 
economy, as of India, where the indigenous people are specially subjected to the cost of 
transition; they are uprooted from their habitat and disconnected from the forest resources on 
which they depend for their very existence. Transitional justice is the legal and administrative 
process carried out after a political transition, for the purpose of addressing the wrongdoings of 
the previous regime.  If that is so, it implies that such an idea of justice is associated with periods 
of political change, characterised by legal responses to confront the wrongdoings of the repressive 
predecessor regimes. The new regime decides what counts as wrongdoings and how to sanction 
punishments on the wrongdoers, and also decides what counts as suffering caused by these 
wrongdoings and is expected to compensate the victims. Herein comes the role of the 
Constitution. After all, all constitutions are framed in the time of transition. Constitution may not 
be that magic formula as such and recovery may not be that smooth and easy. But, experiences 
from different transitional societies indicate that, rule of law is not a settled procedure, and justice 
is not a trivial issue that can solely depend on rule of law. Without a credible machinery to 
enforce the law and resolve disputes, people very often resort to violence and illegal means. The 
Constitution of India also, in a way, tried to deal with the question of transitional justice 
immediately after decolonisation and partition of the sub-continent.  It contains a separate chapter 
on rights, though not on justice as such.  However, many of its articles deal with the question of 
justice. The issue recurs again and again in different forms. The right to resettlement may not 
have been accepted as a fundamental right, but in the context of caste-based discrimination justice 
has been thought of in the form of positive discrimination.  The 1940s and ‘50s also witnessed an 
emphasis on the idea of allocative justice – in the form of allocation of resources among the 
provinces in a federal administrative structure.  For instance, Article 262 of the Constitution 
addresses the question of adjudication of disputes relating to waters of inter-State rivers or river 
valleys. Articles 370 and 371 may be seen as interim measures to deal with the people who were 
reluctant to accept India’s control over their territory. In this milieu, we need to examine how 
adequately does the Indian Constitution address the question of justice – in the different time of 
transition?  
 
 

Does law satisfactorily deliver justice?  
 

Oishik Satkar in his intervention raised some points about what he called the ‘obsession’ of social 
movements with law reform, and argued how this obsession was fuelled by the state rhetoric of 
‘rule of law’, which makes law the primary legitimating discourse of human rights, and makes the 
state the primary signifier to give rights recognition.  In effect, engagement of rights-claiming 
movements with the state, with a singular focus on changing the law never ends up with the 
desired results. Such a process gives the state the privileged position of ‘giving’ citizens rights, 
and makes the legal process subsume the larger political movement. The law thus remains 
insulated from interrogation (its intimacy with juridical interpretation continues though) – and 
becomes a tool in the hands of the state to do ‘rights-work’, through the disciplined project of 
legal delivery of protection of rights. Social movements then, under the influence of this 
discipline, start self-disciplining themselves – in turn setting exclusionary agendas. He therefore 
raised the following points for discussion:  
 

• Do more Laws equal more Rights? 
• The Freedom vs. Protection quandary 
• The Discursive and Schizophrenic – How does the law decide who and what to protect? 
• What can law reform achieve? 
• The Enforcement Principle vs. the Constitutive Principle  
• Can there be ‘human rights from below’? 
• Calibration of Pain – Lives Realities and Respectability 
• The Individual vs. the Community – what constitutes of People’s Movement? 
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• What forms the meta-narrative of social justice claims in India?  What contributes to 
legal knowledge production?  What authors and who consumes that knowledge? 

• Strategic use of Human Rights Law – developing a methodology  
 

Oishik discussed in the process how from rights we could effect a movement in the direction of 
what he called the “Utopia of Justice”. He proposed uses of law in a strategic way, so to use it 
intelligently for strengthening claims, as well as expanding the sources of State/UN authored 
standards. In the ensuing deliberations specific references to the use of legal debates around 
issues of rape, sexual harassment at the workplace, special security legislations, death penalty, 
mental health, and the right to healthcare were made. 
 

Another fundamental critique: the feminist critique  
 
Ruchira Goswami began with reminding the participants the conventional images of justice, such 
as, justice as fairness, impartiality, neutrality, as an opportunity to redress grievances, rights over 
wrongs, justice as a struggle, justice as a virtue, the idea of worthiness, justice as reparative, 
justice as distributive, and referred to the tremendous influence of the works of John Rawls and 
Ronald Dworkin in modern political philosophy. As theories of social justice, they have 
implications for distribution of goods between citizens, calls for positive state action and 
institutional framework for equitable distribution of resources.  All citizens have the right to equal 
concern and respect from the government and there should be equality of resources. Yet, as she 
argued, these theories have failed to take into account the following points: 
Mistake cite  

• The model of the welfare state is based on a disembodied and de-gendered construction 
of citizenship that negates women’s experiences of exclusion. 

• These theories have typically constructed the organisation of family life, domestic work, 
sexuality and child rearing as largely private matters and therefore marginalized women 
and have attempted to exhaust the political implications of women’s disadvantages. 

• The limits of formal equality model 
• The human rights laws often do not take into account structural disadvantages of women; 

the human rights rhetoric operates in the public sphere and women’s lives are primarily 
lived in private sphere. 

• International human rights law has not yet been applied effectively to redress the 
disadvantages and injustices experienced by women by reason of their being women. 

• Structural injustices cannot be translated into the narrow, individualistic concepts of 
rights, which is why the rights discourse has remained a weak discourse in South Asia  

 
Another point, which the discussion on the feminist critique brought out, relates to the question of 
gender and space and the significance of this on the issue of justice. Sunalini Kumar pointed out 
that space has remained an underdeveloped perspective. What is the reason for this neglect?  She 
referred to the feminist geographer Doreen Massey, and pointed out that while ‘time’ is equated 
with movement and progress, ‘space’/ ‘place’ is equated with stasis and reaction”. But space is 
not a primordial, ontologically prior ‘empty’ given, but is in fact constantly ‘produced’ by the 
prevailing economic and political powers of our times.  What is urgently required is an 
understanding of the ways in which any regime of power must continuously engage in 
organization and reorganisation of space. She also emphasized the fact that justice for women and 
for all must engage with the problematic of the interrelation of space, women, power, and 
political participation. 
 
We now go on to the second cluster of issues: social divisions, discriminations, and justice. 
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When do divided societies pose a threat to justice and democracy? 
 
Rajarshi Dasgupta began by reminding the dialogue that the division of societies into caste, 
community and gender is not something natural or pre-given. These are the products of modern 
state formation and its governmental strategies, which seek to segregate people into various 
discrete configurations, and to accommodate them within a political system of participation and 
representation. This move, modern politics claims, is taken as sufficient and necessary to ensure 
freedom and justice in a divided society. There are, however, three kinds of conceptual problems 
in this operation.  
 
In the first place, we are given to think that in some sense these divisions recognized by the state 
are naturally inherent to our society, to its particular nature and evolution. So these divisions are 
in fact a way of conceptualising the already existing segments and hierarchies in society – a 
remedial measure for age-old diseases. Such an understanding is grossly mistaken in that it 
collapses often very different older systems of social difference with the ones that are produced 
anew through mechanisms like the census by the colonial state in our case. The divisions we 
negotiate today are logically and structurally different from the divisions negotiated in the earlier 
periods. The peculiar construction of the category of ‘Hindu’ in the nineteenth century and its 
projection into Indian antiquity is an appropriate case in point. Secondly, the segregation of 
population into different ethnic and linguistic groups and communities creates the impression that 
their recognition by the state should provide them with the legitimate space for participation and 
representation in government, thereby fortifying democracy. Yet, this very operation has another, 
rather undemocratic possibility, built into its disposition. This is the fact that in making these 
categories crucial to the discourse of rights and citizenship, there is a certain kind of essence that 
is attached to the different segments of people of the country, understood as fundamental to their 
‘identity’. Such essentialised identities not only tend to deny the changing realities of society and 
people, undermining vertical and lateral social mobility, but they also ignore two extremely 
important features of everyday social life. First, they overlook the fact that social life involves a 
negotiation in multiple and plural contexts, thereby making it often impossible to enumerate any 
single location or to claim any one identity as total or absolute. Second, they avoid taking into 
account the domain of inter-subjective relations and dialogical practices as constitutive of 
identities and politics, which means that identities cannot be reduced to aggregation of isolated 
individuals and must be seen in collective contexts and within shifting networks of difference. 
Finally, the mere official recognition of existing differences in a society can very well be 
counterproductive to ameliorating these differences in actuality. By posing purported static 
essences in the place of changing population profiles, one could in fact use the differences 
precisely in order to legitimize the status quo, pitted against the marginally located. Once the 
practical hierarchies are translated into a legal-conceptual system of social divisions, popular 
movements can have no option but to articulate their grievances in accordance with the systemic 
borders. Thus, for example, despite the dalit and feminist assertion in recent years, we have not 
seen a political combination of the two agendas that might have been to their mutual advantage. It 
seems that one of the abiding troubles with the liberal democratic framework is the obdurate 
resistance to meaningful coalitions, leaving us isolated with our differences, living in an 
increasingly divided society. The question of justice, however, cannot be drawn and quartered 
accordingly: the challenge for taking democracy ahead must involve imagining new forms of 
ethical collectives, which will neither dissolve difference nor sustain it as an obdurate essence. 
 

Can indigenousness be a basis of the right to justice? 
 

Amit Prakash pointed out that all the three sets of the interlinked concepts: indigenousness, rights 
and justice are problematic. First is the issue of indigenousness, which despite having acquired a 
degree of centrality in the political discourse of social groups so described, remains a highly 
contested category – conceptually as well as politically. Politically, the term is applied to social 
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groups (and sometimes by the social groups themselves) “who are engaged in an often desperate 
struggle for political rights, for land, for a place and space within a modern nation’s economy and 
society.  Identity and self-representation are vital elements of the political platform of such 
people.” However, conceptually, the term is replete with essentialism, primordialism and 
primitivism, as well as the residual colonialism. While the debate continues about the meaning, 
content and suitability of the term for social science analysis, the issue of identity and culture, and 
their representation, are self-declared priority issues for the indigenous people themselves. It is 
within this framework that the issue of right to justice of ‘indigenous people’ must be located, 
which is often seen as tribal rights located within the framework of human rights and right to 
development.  This introduces a degree of fluidity to the relationship between indigenousness and 
the rights claimed on its behalf. 
 
Amit Prakash pointed out further that herein lay another complication: what does justice entail for 
the tribal populations? While democratic governance, accompanied with recent impetuses 
towards local governance, guarantees a degree of procedural justice for the tribal populations 
owing to its stress on participation and representation, substantive justice eludes vast majority of 
the indigenous population in the country. It is in this context that the question of indigenousness 
as a basis for right to justice needs to be located. This question overlaps closely with the vested 
and problematic relationship between individual and group rights. In light of this broad 
conceptual framework, Amit suggested, that the right to justice for the tribal population 
comprises of: 
 

• Right to preservation of their socio-cultural distinctiveness 
• Right to socio-economic development 

 
The first covers a set of rights, which invokes the liberal notion of rights and multi-cultural 
politics, fundamental rights and human rights.  The local political contestation for the realisation 
of these sets of rights is normally expressed in demands for administrative autonomy (including 
the right to self-determination), right to special representation, the right to special culturally-
oriented affirmative programmes and often, demands (nor necessarily claims) for cultural 
activities, educational curricula, etc. 
 
The second set of rights straddles the framework of right to development and various articulations 
about socio-economic rights. It lays a claim on the State for adequate public policy mechanisms 
in order to ensure that the members of the indigenous societal groups are able to achieve the same 
level of socio-economic development as the rest of the populations, for which a claim to an over-
riding right to the resources of the region is justified. While this aspect of rights is central in any 
analysis of the indigenous people’s right to socio-economic development, it must be kept in mind 
that these arguments must not become essentialist.  The two sets of rights enumerated above are 
not exclusive to each other. In fact, the two are closely linked and this can be understood better in 
the framework of (i) the politics of development and identity; and, (ii) claims for structure for 
participation in decision-making (for instance, local governance). 
 
In view of this discussion, the category of indigenousness can be the basis for right to justice in 
the case of the first set of rights, which is attested to by the history of political contestations in the 
country. However, in the case of the second set of rights, the category of indigenousness offers a 
much more contingent argument owing to not only the conceptual difficulties of squaring 
individual rights with group claims or one group claims with other groups’ claims, but also owing 
to the post-developmental processes of contemporary political economy. 
 
Amrita Patel brought in the particular experiences of the indigenous population groups in Orissa. 
The habitation is mostly in the forest and hilly regions of the state and they have specific customs 
and traditions for self-governance. Formal education is sparse and their survival and sustenance is 
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based on again very specific relationship with natural resources. Displacement has resulted 
massive displacements, and rehabilitation and compensation have signified loss of livelihood, 
increased alcoholism (due to availability of cash as compensation) and loss of social security. The 
situation of the landless (Sukhbasis) is even worse. Political leaders and people’s representatives 
have blatantly disregarded the resolutions/mandate of the tribal Gram sabhas. There is also 
‘distress migration’, which shows how actual conditions negate the ‘right to food’ and ‘right to 
livelihood’. In this situation, all formal processes for seeking justice or protection are beyond the 
comprehension of the indigenous peoples. The legal and constitutional framework has remained 
inadequate. The Panchayati Raj institutions specifically in the Scheduled areas, the Tribal Sub 
Planning process, the Western Orissa Development Council, - all these are yet to transform the 
their lives. One of the basic flaws of their functioning is that they have ignored the identity of the 
indigenous population groups as a community and their right of self-governance including access 
to and command over resources.  
 

 
Social justice in Dalit Pattis (hamlets) of rural UP 

 
But political economy is not all. Badri Narayan reminded that ethnography too has thrown light 
on the state of social justice in India, and since discriminations and divisions produce issues of 
justice, the concept of justice can never be the same for people living at different layers of society 
and subsequently facing different levels of injustice. In the highly hierarchic and unequal society 
characteristic of UP, the meaning of justice for an upper caste might imply a legal dispute against 
another upper caste over land or property. On the other hand, for dalits for whom suffering social 
injustice is an inescapable part of their existence, justice is not merely legal justice but ‘social’ 
against everyday exploitation and humiliation by the higher castes. For them, justice would mean 
being able to live like human beings with dignity and self-respect, without their caste and family 
pride being deflated everyday by the higher castes with whom they need to interact.  Many men 
from dalit families have migrated to Mumbai where they are earning well and remitting a good 
amount to their families back home. This has significantly raised the standard of living of most 
dalit families.  But in spite of this, the social gain from economic development is not yet visible to 
most parts of UP since it is still dominated by the Brahminical cultural code of conduct and 
mentality. Even today in most villages the lower castes live in separate hamlets or patties that are 
some distance away from the upper caste settlements. Even today, in spite of Uttar Pradesh 
having had a dalit chief minister for two terms and the Bahujan Samaj Party (composed mainly of 
dalits, and one of the most powerful political parties of the state), lower castes are still relegated 
to the fringes of mainstream society and constantly face social and cultural oppression.  These 
examples of the gross social injustice existing in rural society in UP underpins the need to 
strengthen social justice in the state, which is one of the major concerns of the Indian state today. 
 
Not many people are aware that the dalits have never passively accepted injustice by the 
dominant forces. Since the process of oppression and exploitation began, they have been lodging 
their protest against it in their own way, which has led to the creation of narratives documenting 
their dissent. The narratives created by the grassroots of the dalit society generated in the dalits 
newer claims of justice. These narratives have been recorded and documented by the educated 
dalits in their newspapers, magazines and popular booklets in the forms of stories, poems, plays 
and so on, and are once again circulated among the grassroots dalits at their social meetings and 
political rallies.  It is however interesting to note that rather than a demand for social justice, in 
their oral narratives the descriptions of the injustices suffered by them are even more 
overwhelming.  The instances of social injustices can be found in all their narratives ranging from 
their original stories to descriptions of their everyday lives. Their quest for social respect, social 
dignity and desire for human treatment are strongly visible in these narratives but their aspiration 
for social justice is present in these narratives merely as a nuance. Overtly, the concept of social 
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justice is neither clearly outlined nor is there present any assertive demand for it from the 
government or the state. 
 
Since it is very difficult to measure the perception of social justice, the only way is to document 
and analyse their oral narratives in the context of ethnographic observations. The methodology 
employed has to be ‘baat se baat’ (conversational) method i.e., extracting information through 
semi-structured conversation. In one such work Badri reported, lengthy interviews were 
conducted with three people each of three generations of people of Chamar and Pasi castes – 
interviewees selected because of their encyclopedic memories and ability to recount interesting 
narratives. The three age groups were 70 and above, between 45 and 50, and between 20 and 30.  
The reason for dividing the population into these three age groups was to study the variation in 
the perception of the concept of social justice between these three generations. The persons’ 
minds were first brought into the memory lane by talking about their personal life stories and then 
channelled into discussions about their caste in general. Thus the conversations ranged from their 
everyday life experience to the origin myths of their castes. The study revealed a glaring 
difference in the reactions to the narratives of social justice between the older illiterate section 
and the younger literate generation of both Chamars and Pasis. The older generations of both 
castes are rooted to their mythical past when they were equal to the Brahmins. The middle 
generation too believes in the mythical past but interpret the stories as a conspiracy of the upper 
castes to bring them down in the social ladder. This generation also has other heroes and idols - 
real historical characters. The stories of these heroes are related in a way that shows how they 
were debased and marginalized by the upper castes. Neither of these two generations, however, 
demands any retribution from the state or from the upper castes for the centuries of social 
injustice suffered by their caste.  In the case of the younger generation it was observed that 
although most of them have not had much first hand experience of suffering these injustices 
because of the growing sensitivity in society towards dalits, they have a learned perception of 
social justice through secondary sources especially political rallies. This has evoked a strong 
feeling of anger against the injustices faced by their ancestors over the centuries. Being heavily 
influenced by the contemporary dalit political mobilisational discourse, they vociferously demand 
retribution from the state and government for these injustices. This demand is not always in a 
consolidated or unified form but is often unsystematic, fragmentary and scattered. However, the 
dependence on the government and state for achieving social justice is evident. They would like 
their caste to be restored to its former glory, for which they are now acquiring education and 
striving for socio-economic and cultural improvement to be equal to the upper castes. They have 
shunned their caste- based professions which they believe was the main cause of their inferior 
status in society, and have taken up other activities that are cleaner and less marked by 
‘polluting’.  Their responses to the centuries old social injustices could be the outcome of the 
newly emerging dalit politics that is exercising strong pressure on the state to ensure the 
prevalence of social justice. 
 

Once again on the question of division, do divisions matter? 
 
These discussions on divisions indicated, as Nur Ahmed Baba commented, the challenges posed 
by the democratic inadequacies in divided societies. Pluralism and divisions as such cannot 
constitute challenge to the justice and the process of democracy, when there is a certain level of 
power-compatibility, a robust mechanism of federal distribution, and a process of democratic 
decentralization. However, divisions cause problems when there are deep disparities of power, 
wealth, education, honour and prestige among various segments, classes, groups and strata that 
make a people. The problem of providing justice and allowing a fair interplay in such a society 
becomes complex. Working of democracy in such societies in the sense of empowering people at 
some level of equity would be more of an illusion and be a mechanism of promoting a sort of 
false consciousness that accepts as legitimate different degrees of hegemony of privileged classes, 
strata, gender and majorities. Unfortunately in all South Asian societies, this is how democracy 
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operates. Under the legal facade of liberty, equality, justice and empowerment, repression by the 
traditional/inherited authoritarian order at the level of family, society, caste, gender, classes, very 
often reinforced by one another, continues. 
 
We now pass on to the third group of issues: justice and policy-making for justice 

Governmental policies and justice 
 

This was the third cluster of issues animating the discussion in Bhubaneswar. Ranabir Samaddar 
felt that it was difficult to make a categorical judgement as to how policies contribute to social 
justice in divided societies. He said that the following factors needed to be taken into account in 
this discussion, namely: the particular historical conditions in which policies are being framed; 
the implementation mechanisms and their nature; policies as arms of particular interests in plural 
societies, the nature of a divided society caught in acute conflict situation; The presence or 
absence of the dialogic basis of policy formulation; elements in a policy fund, such as, 
imagination, data base, interest aggregation, vested interests in securing certain policies and 
conservatism. He further drew the attention of the participants to the policy explosion in India in 
the wake of globalisation, which showed public policy as a contested field where on one hand 
globalisation acts as pressure for structural reforms and on the other hand mass movements in 
defence of social security become catalysts for new policies. He also presented in brief a 
comparative profile of the policy explosion in India in the fifties and the seventies of the last 
century and the first decade of the new century and its lessons. Finally, the question came up 
clearly in course of his deliberations, namely, is not a policy a response from the top to the 
pressure from below for justice? And, if that is so, how exactly does policy mechanism work as 
part of the phenomenon of ‘governmentality’? Yet, while they can act as this, they occasion new 
dialogic surges also in society. 
  
Samir Kumar Das continued the discussion on if justice can be delivered through policy 
interventions. He referred to Ronald Dworkin who in his Taking Rights Seriously makes a 
distinction between ‘policies’ and ‘rights’. Rights tend to disarticulate the collective (the nation) 
that policies seek to organize, sustain and stabilize. Rights therefore are to be regarded as 
particularistic or at times exclusive claims against the collective. He said that it seemed that our 
dialoguing with the state could accordingly be conducted in either of the two languages: the 
language of the collective or that of rights. These two languages are distinct in many ways. The 
language of rights does not have any obligation of remaining bound by the imperatives of the 
collective. Policies and rights in this view are clearly dichotomous. In this context he proposed 
the idea that we are now living in an age of policies rather than rights. We are passing through a 
phase of policy explosion particularly since the 1990s. National Agricultural Policy, National 
Employment Guarantee Act, The Policy of Resettlement and Rehabilitation of Project-affected 
Families etc. provide only some examples of this larger policy explosion. These policies, he 
argued, are meant primarily for rebuilding the collective now facing the threat of being 
disarticulated and fractured by a plethora of forces commonly associated with globalization. 
Peoples’ struggles for rights are attended by the policies. In this way the government’s policy 
fund is substantially enriched. The language of policies soon appropriates the language of rights 
and justice, and locating justice at the level of policies implies governmentalization of justice. 
 
The question with which the discussion ended promising to return with renewed thought in near 
future was, how are to ensure then the dialogic mechanisms for justice? And, equally significant 
was the realization that justice needed to be considered as historically contingent, a phenomenon 
that despite all governmental strategies retained its appeal beyond law and policies.  
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At the end of the two and a half days of fruitful exchanges and discussions, the nature of the 
issues of concern relating to the theme of social justice were brought out. The important ideas 
which emerged were:  
 

• First, justice cannot be subsumed in law and a tension exists between the two. We need to 
develop a more plural map of legal sensibilities to ensure that law approximates justice to 
a greater extent. 

• Second, specific dalit and women’s ideas and visions of justice emerge because of the 
marginalities that our democracies produce; and in the context of emerging marginalities 
justice becomes the animating concept guiding the career of rights and obligations. 

 
 
 
 
 
 
 
 

Some of the Notes from the participants circulated prior to the dialogue 
 

A note on background and research design on Bihar / Manish Jha 
 
 
The terrains of southern Bihar (known as central Bihar before the state of Jharkhand was formed) 
are known for widespread caste/class violence. The simmering tension in the districts like 
Jehanabad, Arwal, Bhojpur, etc. often draw the attention of society and media for recurring 
incidences of violence between upper caste private militias and different ultra-left outfits often 
known as Naxalites. Since 1970s there has been a phenomenal growth in the instances of conflict 
leading to death and destruction of people mostly from lower socio-economic strata. The protest 
movement of lower caste landless labourers under the leadership of Naxalite groups have ensured 
that the poor and downtrodden do not accept the repressive treatment any more. They started 
objecting to anything that hurts their honour. The mobilisation and protests of lower caste were 
not accepted and tolerated by caste Hindus and they formed their caste senas (private caste 
militia) to ‘set things right’. The Upper caste groups have suppressed the rights of the poor people 
and their private militias have been used to keep them in continuous threat. The trajectory of this 
violence needs to be examined in the light of failure of the state in implementing land reform 
legislations, providing minimum wages to the landless labourers along with a range of practices 
of socio-economic exploitation of lower caste landless labourers at the hands of upper caste 
peasantry. The issue of uneven land holdings, low wages, caste discrimination, sexual 
exploitation of lower caste women has resulted in galvanization of rural poor under the leadership 
of radical left groups. Such mobilisations resulted in regular confrontation between low caste 
peasants on the one side and the upper caste big peasants on the other, and as a consequence 
widespread violence and massacre was witnessed frequently. Be it Caste militia like Ranvir Sena 
or various Naxalite outfits, they act with a strong belief that they are the custodian of justice 
within their area of influence. The motto seems “Justice must be obtained, by any means, here 
and now”. Such understanding and delivery of instant ‘justice’ is antithetical to any norm of just 
society. The research questions can be: 
 

1. What is the socio-economic background of victims of injustice and/or violence? 
2. What is the socio-economic and political milieu considered responsible for perpetual 

injustice and oppression? 
3. What kind of justice delivery mechanism is available for people and how effectively does 

it work?   
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For the purpose of such a study in southern Bihar, case study method should be used to get in-
depth insights of experiences of injustice and exploitation of the people. It would help in 
investigating the phenomenon of injustice and violence within its real life context. The data can 
be obtained through in-depth interview. In order to get the thick description of historical 
background and present situation, the researcher needs to rely on varied methods to extract depth 
and meaning in the context. The field researcher needs to be directly and personally involved as 
the issue demands experientially engaged lens of the researcher. In the given issue and its locale, 
either an individual or an entire tola (hamlet) can be taken for case study. If an entire hamlet is 
taken as case study, focus group discussion can add value and quality in information already 
collected through interview and/or observation. Diversifying sources of data and means of 
interpretation has special value in a locale, which is socio-politically sensitive and polarised. 
Studying social actors ethnographically means that we have a better chance of ‘triangulating’.  
Besides, the study would involve an extensive review of literature about agrarian structure and 
relation, caste-class dynamics and people’s response in the situation. In depth interview guide 
could be used to collect background information from members of civil liberties organisation, 
Leaders of Naxalite groups as well as caste senas (private militia), police personnel, lawyers and 
social activists. For the purpose of identifying individuals and/ or hamlets for case study, fact-
finding reports of civil liberties’ organisations and other sources are available. There are 
individuals and families facing injustice and exploitation on a regular basis. It would be 
appropriate to do purposive sampling and identify villages/hamlets for the purpose of case study. 
The idea is to sample experiences rather than people per se. Moreover, temporal and spatial 
dimensions would be taken into consideration for sampling. 
 
 
 

Education, Health and Justice / Kumar Rana 
 
The importance of education and health is incontrovertibly linked with development. However, 
the linkage between these two ‘development’ indices and justice has not been discussed much. In 
fact, in spite of being acknowledged as social components the issues of education and health have 
mostly been discussed in economic terms. The issues of education and health are certainly 
important for development – both individual prosperity and collective socio-economic 
advancement. And yet, they demand much fuller discussion in terms of equity and justice, inside 
and outside the premise of development.  
 
Let us begin with education. The centrality of education for achieving economic prosperity is 
undeniable. There are clear statistical correlations between illiteracy and economic prosperity: 
often the poor are illiterate and vise versa. While illiteracy inflicts the possibility of economic 
development the frailty in economic condition prevents a community from accessing education. 
And here lies the terrible linkage between state failures to deliver education in an equitable 
manner and segmented unevenness of development. The deprivation of education of the poor 
figures in many different ways: low access to educational institutions, poor infrastructure 
facilities, appallingly low quality of education that necessitates private and paid arrangements to 
learn the basic skills, and so on. The failure of the state in delivering equitable education makes 
the poor the victim of larger social injustice. The consequences of the failure to guarantee 
education to the poor are manifold: economic, social and political. Illiteracy not only deprives a 
population from the opportunity to advance in economic terms but also leads to the incapability to 
exercising democracy and sharing social and political power, which are again linked with 
economic progress. Many of the elected panchayat members were seen to be helplessly dependent 
on others owing to the sheer lack of the basic skills of reading, writing and computing. And on 
many occasions their decisions were altered under duress or made in favour of the particular class 
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of the person the member depended upon, even though the member’s class position and angle was 
diametrically opposite to the class she had to decide in favour of.  
 
The limitations imposed by the state in accessing the health services are no less unjust. The non-
functioning or absence of the health services has serious implications on the lives of the people, 
particularly belonging to poor socio-economic background. While this failure has direct bearing 
on the life of the particular person concerned the injustice exerted by the poorly functioning 
health services affects the communities in many different ways. Aside from direct taxation on 
individual health and family economy this often promotes a pervert private system of health care, 
led by the quacks and other wicked practitioners that brings forth further injustice in the society. 
The so-called private system not only gives way to exploitation but also to severe inequality. The 
commodification of health services results in further class polarisation where the poor becomes 
the victim of perennial vulnerability.  
 
Apart from the above detrimental consequences the poor delivery of education and health 
services has also had a reverse impact on the weaker section of the society: in many cases the 
achievements made by these sections through their struggles are brutally negated by want of an 
equitable delivery of education and health. These can be seen in the form of reverse tenancy, 
ruination through loan and bondages, lowering down the wage rate and so on. In the case of West 
Bengal the major victims of the injustice forced by the state through the inequitable and poor 
delivery of education and health services are the traditionally weaker sections of the society: the 
Adivasis, Dalits and  Muslims, who form the majority of the working class of the state. There is a 
need for a fuller understanding as to how these deprivations should be challenged and how the 
different agents of the society – the affected communities, academia, the state, and larger society 
– could act with particular relevance and effectiveness to end such injustices.  
 
 
 

Transitional Justice: A Source of Illumination? / Sabyasachi Basu Ray Chaudhury 
 
Post-colonial and transitional societies, like India, have to grapple with a range of complex 
challenges. As a result, questions of justice figure prominently in these situations. Therefore, the 
deliberations over social justice in the Indian context can perhaps be best understood when 
situated in the concrete political realities and in the transitional political context that include 
political, juridical and social contingencies. Due to the transition from a colonial to a post-
colonial society, India has confronted a lot of contesting identities in view of the redrawing of 
boundaries in the sub-continent. 
 
For instance, the Indian caste system is often associated with the age-old exploitation of a 
majority belonging to the so-called lower castes by the so-called upper castes – a situation that 
calls for justice. Similarly, the conflicts, riots and pogroms involving different religious 
communities have also made the question of justice quite crucial. The ethnic tensions have also 
added more problems to the system of democratic governance in India. The question of justice 
takes a crucial turn when in an ever-expanding and industrialising economy of India, the 
indigenous peoples are getting uprooted from their traditional homeland and getting detached 
from the forest resources on which they used to depend upon for their very existence. In this 
scenario, how far the administration of punishment, in most cases on the basis of the laws enacted 
during the colonial period, can ensure justice? Moreover, in a conflict-ridden fledgling 
democracy, administration of punishment can pose acute dilemmas concerning rule of law. In 
other words, in such a society, in the post-conflict situations, the contradictions to the uses of law 
may become excessively great. The failed trials in Rwanda demonstrated quite clearly such acute 
conflicts between the processes of national reconciliation and criminal justice. Therefore, in many 
countries, subsequently decisions were taken to forego prosecutions in favour of alternative 
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methods of truth-seeking and accountability. South Africa is a prominent example in this 
perspective. Moreover, such truth commissions are also associated with critical responses to 
globalisation, where the perceived democratic deficit has led to the pursuit of a universalising and 
legitimising discourse. 
 
But, with apparently ongoing processes of transitional justice delayed, the very meaning of the 
category of transition has expanded over time to become a persistent trope. What was historically 
viewed as a legal phenomenon associated with the extraordinary post-conflict conditions, now 
increasingly appears to be a reflection of ordinary times. In fact, the emergence of this form of 
transitional justice discourse in recent times reflects its association with the politics of 
globalisation, and the related challenges to the maintenance of a robust public sphere. These 
policies, in a way, became the signs of an age of restoration of the rule of law in a period of 
politics of globalisation. As a consequence, the understanding of transitional justice has become 
more and more associated with the more complex and diverse political conditions of nation-
building in the post-colonial and post-conflict societies. However, the aim of transitional justice 
has gradually shifted from the earlier goal of establishing the rule of law through accountability to 
the goal of preserving peace. In fact, transitional justice has become a form of dialogue between 
the victims and their perpetrators and local understanding of legitimacy has become more 
relevant. In other words, the problem of transitional justice has been reconceived across moral 
and psychological lines to redefine identity.  
 
Transitions are times of contestation in historical narratives. They present the potential for 
counter-histories. There are persistent calls for apologies, reparations, memoirs, and all manner of 
account settling related to past suffering and wrongdoing. The normalization of transitional 
justice currently takes the form of the expansion of the law of war, as illustrated by the rise of 
humanitarian law. The appeal to a language of universal morality in humanitarian legal discourse 
resonates with recent developments in transitional justice. While construction of history remains 
fundamental to building a state’s political identity, the control over construction of an alternative 
history can lie with multiple actors, like historians, lawyers, journalists and victims. In this 
context, transitional justice is usually considered as a conception of justice associated with the 
periods of political change, characterised by legal responses to confront the wrongdoings of the 
repressive predecessor regimes. 
 
In brief, the origins of contemporary transitional justice can be traced back to the World War I. 
But, it was appreciated as extraordinary and perhaps international in the post-war era after 1945. 
In recent times, it has been associated with present-day conditions of relentless conflict, political 
instability and violence. Therefore, it is now related to local accountability and domestic justice 
and no more simply an international legal response governed by the laws of war or conflict. 
Transitional justice’s critical dynamic is exposed now through new responses to contemporary 
post-conflict circumstances. Transitional justice has also transcended its historic role in regulating 
international conflict and moved in the field of regulating intra-state conflicts and peacetime 
relations. To some, it has, of late, turned into a threshold rule of law in globalising politics. When 
India was de-colonised and millions of people got displaced and became subjects of torture and 
humiliation, the concept of transitional justice was not applied although it could be of much 
importance in the subsequent years. The idea of transitional justice became particularly relevant 
in the context of political transitions across the globe when the democratic regimes were 
displacing the erstwhile authoritarian ones. But, that does not mean that this cannot be relevant 
today while taking a stock of social justice in terms of caste, religion, ethnicity or gender in 
contemporary India. In short, the concept of transitional justice can be a major source of 
illumination and, it can also reflect a limited critical response in the context of an inquiry into the 
conditions of social justice in India. 
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Questions of law and enforcement / Byatha N Jagadeesha 

 
In the year 2000 in Chennai, the number of cases booked under Immoral Traffic Prevention act 
(1956) was 3658, and the conviction rate was almost 98%. This is the case thought South India 
where sex workers are facing convictions on a vast scale. Yet quite often the public discourse is 
that the conviction rate is low, because of the perceived weaknesses of law. This results in 
recommendations from committees such as the Malimath Committee to reform the Indian 
Evidence Act and the Criminal Procedure code in order to improve the conviction rate. However 
this analysis ignores legislations such as the Immoral Traffic Prevention Act 1956, which has a 
conviction rate of more than 90 per cent. The other important factor of these cases is that more 
than 95 per cent% of the cases are being booked against women. For example in some places like 
Chennai in year of 2000 out of 3656 cases not even a single case was booked against men. This is 
more or the less the same in all the states in India. But how this can happen? The international 
convention on Trafficking, 1949, mandates countries to pass laws to prevent the trafficking of a 
women and girls for the purpose of sexual exploitation. India has ratified the convention in the 
year 1950 and passed a law in 1956.  
 
The law aims to punish traffickers, pimps, and persons living on the earning of the prostitute's 
Rescue and Rehabilitation are the measures taken supposedly for the benefit of the forced or 
trafficked persons. In an acknowledgment of the kind of police we have the law clearly states that 
the investigation should be done only by the Inspector and special police level and any raid 
conducted by this special police has to take take two nearby residents and one among them should 
be women. Nowhere does the Act mentions that 'sex-work' or “prostitution” per se is a crime, 
what is a crime is the activities surrounding ‘prostitution’. However what is happening is its end 
up punishing the ‘sex-worker’ as statistics above indicates. The question is why is this happening 
in spite of law specifically not criminalizing sex workers? The answers probably lie in how the 
perception and the treatment of sex-workers are closely connected to the social, moral and 
economic fabric of our society. The police also shares the perception of sex workers as immoral 
and dirty, as they are equally a part of society. This means that in spite of the legal position being 
that, ‘police are not lawfully empowered to enforce any moral code; the police are not the arbiters 
of morals and ethics’, the reality is completely different. This raises the question as to how we 
actually understand law. Is it about the letter of the law or about enforcement practices which 
sometimes bear little connection with the letter of the law? How do we work for social change 
when what needs to be changed is the way mindsets operate?  
 
 
 

The Agenda of Justice in a Historical Cast / Ranabir Samaddar 
 
There are several routes to approach the issue of justice – several ways of engagement. The 
philosophical path tells you to go back to Plato, whose theory of justice tells you about the 
correctness of social order and the virtue in maintaining it, or to the middle age theorists who 
combined religion, virtue, and justice in a comprehensive theory of ethics where justice had no 
special place, or to the modern day neo-Platonic Rawls in whose works justice becomes a 
complex arithmetic and a strenuous human effort to maintain it in a world marked by hierarchies 
and illiberalism. A slightly historical twist to the philosophical path can be found in Michael 
Walzer’s Spheres of Justice (1983). One can also have a sociological route, which enables one to 
identify various social notions of justice, the “habitations of justice” we may say in the sense in 
which Bourdieu used the word “habitation”, and this enables us to see justice and its demand and 
procedures as a social phenomenon. The ethnographic method may help us to map these 
habitations, and help us to see what one can call the ethnographies of justice. There is a route 
grounded in ethical readings also. Finally, there is a historical route, which allows one who takes 
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it to see in a historical glance what can be called the “regimes of justice” and a “regime of 
justice” which has in it several notions, institutions, discourses, and agencies of justice existing 
simultaneously but in a relation of power and subsidiarity. 
 
There is something more to what constitutes the historical route. This route enables you to see the 
contentions and contingencies giving rise to a specific notion of justice. To give some brief 
instances: 
 
The first instance - How do you fight war? Do you kill the enemy who has surrendered? Do you 
conduct war in stealth, without declaring? Do you deprive the population under enemy control of 
say water? Do you make the women of the conquered territory your slaves? Can you violate laws 
of property and force a group or someone into privation of means of sustenance? Or can you say 
that you will not talk with your opponent anymore? Now these issues - debated for instance at 
length in the Mahabharata forming the core of the justice question in the epic - have history to 
them in their resolution in what are called the Geneva Conventions (for instance Common Article 
4). The condition of war produces the idea of war crimes and justice even in conditions of war. 
The second instance – How did the specific idea of justice in form of restitution grow among the 
indigenous population groups in India? Here again if one goes back to the long span of seventy 
five years (roughly 1775-1850) one would see the systematic dispossession of the indigenous 
population groups of land and other resources, and then the development among the indigenous 
people of the politics of collective claim making whence the idea grew that justice could be done 
only by restitution. The third instance – How did the specific idea of justice as dignity emerge? 
Here again, we not only have a long history of struggle going back to the middle ages or more, 
we have the specific contentions over the issue of equality during the entire colonial period, when 
the dalit agenda of justice left its permanent mark on the programme of independence and 
freedom. The fourth instance – when we study popular politics particularly in its contentious 
phase, we can see how justice in form of revenge makes its appearance. Thus during the 
“religious war” of 1947 groups of insane roving mobs thought that by killing individuals, 
families, and villages, of the other religious denominations they were extracting justice, and 
taking revenge for depriving them of legitimate power. In the dynamics of justice, claim making 
is essential, and therefore it is critical to find out how claim making arises in the first place. 
Revenge and retribution occur elsewhere also in social, juridical, and political life. The State 
hangs to death at particular moments long detained prisoners as acts of demonstration of its 
power and revenge against errant groups or individuals, or as stamp of its juridical authority to 
take life. Besides, we have other demonstrations of revenge as acts of justice. Such 
demonstrations occur as examples of instance justice, or as summary lessons in justice. Thus 
there are occasions when someone has crossed certain boundaries (like caste lines, or some 
imaginary blood ties, etc), and justice is done by punishing the “errant” individual/s by group 
elders by expelling them or even by killing them. In cases like these justice is seen as correction, 
punishment, and reprisal for transgressions. The fifth instance – justice is seen as fairness also. 
This fairness is not only in the fact that a claim is seen as a fair claim, but in the fact of 
acknowledgement also that other claim has also legitimacy and is fair. This has happened in 
Jinnah-Gandhi Pact of 1916, in the appeals by Jinnah to correct the one-sidedness of the Motilal 
Nehru Committee Report in 1929, in the Bengal Pact (1926), in Cabinet Mission negotiations 
(1944-45). This tradition of fair bargaining was so strong that constitution making was influenced 
by that tradition. Justice meant, as the Constituent Assembly opened, recognition of fair claims by 
different sections, a recognition of injustice done to dalits, women, indigenous groups, minorities, 
and in general the weaker sections of society, so much so that one of the strong basis of state 
welfare was the requirements of justice. The State would deliver justice. Delivery mechanisms 
thus became important, and to that degree the anger of the people at the failure of the machinery 
to deliver justice fell upon these institutions. Burning, looting, ransacking, demonstrating, 
picketing, boycott, and other avenues of showing anger became commonplace. We have to only 
think of the food riots in West Bengal in mid-sixties, or in the Jharkhand area in the eighties, or in 
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Orissa today – in the last two instances over failures to resettle the ousted people satisfactorily – 
to appreciate the extent people judge state actions by the norm of justice. 
 
We can go on with more instances. But for this short note we need not increase them. I think 
these historical instances of varying forms of justice pose for a critical research programme on 
justice two problematic: (a) Sovereignty clearly is an agency and a factor. People expect the 
sovereign to be responsible – and this is behind the current juridical theory about “sovereignty as 
responsibility”. Who will institute dialogues for establishing a just solution of a certain problem? 
Who will deliver the common goods? Who will write the fair script – the script of the judge, or of 
the basic law, or of the just policy (let us say, policy on information right, or resettlement)? The 
common answer is the sovereign. Thus, in the colonial time even though various non-state actors 
(Congress, Muslim League etc.) dialogued for a just solution to issues of injustice, they needed 
legal solutions. Hence quarrels over seat sharing, reservation, form of federation, etc. went on. 
Yet, the point is that even if the people burden the sovereign with their claims and expectations, 
the sovereign retains exceptional powers to be “unjust” that is to say arbitrary; and in any case the 
delivery of justice would depend on government and not the sovereign, who is sovereign, not 
because as sovereign the power delivers justice but as Carl Schmitt pointed out this power has 
extra-ordinary powers to make exceptions. Now in reality we have already found out there are 
many ideas, many implementation authorities, many governmental agencies, many sites, and 
many actors shaping the agenda of justice and implementing it. Sovereignty is thus already 
diffused. Governments provide justice, but it is only the sovereign who can be the final arbiter of 
justice… How do we cope with the problem? It is not only a theoretical one, but one of immense 
significance to politics and society. (b) The governmental form of justice (such as welfare 
provisions, equality of rights, non-discrimination, positive discrimination, judiciary, public 
interest litigation and judgements, speedy trials, provision of social and economic rights, special 
enabling legislations, and anti-poverty programmes) carry on them the mark of popular claims for 
justice. Yet as governmental form this particular form of justice delivery produces a particular 
form of subject – the justice-seeking subject, who as we witness in form of the crowd throngs for 
days and months and years in the court, mostly without avail, a scenario dominated by lawyers, 
counsels, judges, police, the magistracy, and the middlemen. Fairness is reduced, procedure is 
maximal, and what we have instead is a regime of justice, whose legal form empties the particular 
claim, and exhausts the function of reconciling various claims; and relations of justness are 
replaced by relations of governmentality, that is relations of being governed for each and every 
purpose. Now if the society is historically as we have seen marked by different ideas, practices, 
and sites of justice, can we not envisage a dialogic notion of justice, which is not ideal, but 
historically conditioned, therefore minimal, dialogically produced, therefore backed by a rational 
version of legal pluralism, and which acknowledges the different motivations of justice spoken of 
earlier, and institutes dialogues between different legal modes. Dialogic justice is based on the 
principle of social justice, is conditioned by historically grounded rules and possibilities. 
 
Dialogic justice poses a clear challenge to the entire tradition of sovereignty. One of the recurring 
truths of political philosophy is that every sovereign power forms a political body of which there 
is a head that commands and other organs function together to support the ruler. Justice 
dispensation is part of those functions. The concept and the realities of dialogic justice challenge 
this accepted truth of sovereign power exactly in the way in which the political and social 
dialogues over contesting claims in the great anti-colonial movement happened in the sphere 
beyond the sovereign, and challenged the latter by creating a political mode that was outside the 
sovereign sphere, even though this other sphere had enormous internal differences and multiple 
realities, which indeed in the first place required dialogues. The dialogic subject is therefore more 
than the justice-seeking subject that governmental mode of justice creates. The bio-political 
reality of subjects seeking a fair resolution of claims and therefore producing dialogues on 
historically conditioned basis is one of the abiding themes of democratic politics today. 
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Ethnographic strategies and case studies / Sanjay Barbora 
 
Among the most contested, and resisted terms in academic institutions in Northeast India is 
“indigenous”. I found out the hard way that Benedict Kingbury’s extremely detailed account of 
historical debates that affect the use of the word “indigenous” in international politics could not 
crack the strong walls of Indian sociological method. Nor could Andrea Muehlebach’s scholarly 
appeal to understand inchoate demands of disparate marginalised communities as part of a 
universal demand for rights and justice cut much ice with academics who argue that tribal politics 
is largely about instrumental rationality and opportunism. Having somehow survived my 
methodological trespasses and non-sociological transgressions, I drove back to Guwahati (from 
Shillong) reading faded graffiti on walls that said: “Justice for Khasis living in Block I and II”, 
referring to events of 2004 when Karbi militants had allegedly evicted Pnar Khasis from a 
disputed part of Karbi Anglong district.  
 
The walls of major towns in Northeast India are full of similar graffito and the many self-
published monographs entitled: “The Lepchas: History of a People” or “A Brief History of the 
Origin of the Boro People” reflect a similar urgency for recognition and redress of some form of 
injustice among the people of the eastern Himalayan region. If one were to plot the demands for 
separate homelands, recognition of cultural rights and other forms of assertion of identity against 
assimilation into dominant national/ regional social and political structures, those in this region 
would be just as numerous and complex (if not more) than Central Asia. The fact remains that 
throughout a wide stretch expanse of mountains and valleys that make up the eastern Himalayan 
region, experiences of peoples with modern institutions of state and the citizenship regimes has 
been fairly dismal. Apparently, academia’s unwillingness to engage with the indigenous question 
in the region is conversely proportionate to the meaning and passion that people attach to 
collective, communitarian and kinship-oriented identities and politics. 
 
While India has a fairly well-documented history of constitutional provisions for people from the 
geographical and political margins of the country, there is very little research on what constitutes 
peoples’ struggles and peoples’ politics; or at what point does indigenous rights appear in the 
political vocabulary of a movement. From a purely political anthropology perspective that would 
please many members of expert academic panels in the Northeast, the study of formal political 
institutions of government ought to be enough. Hence, they would probably argue that it is 
enough to study the traditional institutions and the power dynamics that they generate. However, 
we need to understand that given the crisis of legitimacy that affects political life in the eastern 
Himalayan region, including Northeast India, it seems more necessary than ever to move beyond 
a focus on the state (and formal structures of governance) to an analysis of how power is acquired 
and transmitted in societies as a whole and most crucially, the emergence of indigenousness as a 
marker in the concretisation of political culture at a point where power is affirmed and contested. 
 
In doing so, an ethnographic case study of even one of the societies in the region would throw up 
seemingly contradictory results. Given the different ‘autonomous’ arrangements in Northeast 
India, one would be tempted to conclude that devolution of power has somehow addressed the 
issue of social justice for marginalised peoples. Yet, I would argue that this autonomy is an 
illusion, for it also throws up questions of replicating statist visions. How could, one may ask, the 
creation of the state of Meghalaya, lead to the demand for a Garoland, merely three decades after 
the creation of the state? The provisional answers might lie in an ethnographic history of the state 
that shows that power actually rests on everyday social practices central to all modern societies 
where people do not feel incorporated into the political life of the nation/ administrative unit 
within which they reside. 
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Indigenous politics and the quest for justice in the Northeast is a tricky question. Most political 
movements would use parts of the larger indigenous discourse to bolster their claims1. 
Nevertheless, if we were to engage with the question in all seriousness, this complex resurgence 
of identity along the entire region has to be characterised as the responses to domination (by the 
state, settlers, military, local elite or even a clan) of groups that have little else to lose than 
struggle for autonomy and recognition. Much of this is in danger of slipping away from view 
because of its everyday inchoate quality and this where a good ethnographic account has an 
important role to play in bringing these dimensions of political life back into view. In recognising 
them, we may be able to bring a political, ethical and moral dimension to doing research on social 
justice (especially in Northeast India). 
 
 
 

A Note on Dalit Discourse of Social Justice / G. Krishna Reddy 
 
The idea of justice often in practice serves ‘self’. Following the politics of social justice, the 
‘universal’ as constitutive of justice works for the ‘particular’. For instance, the universal appeal 
of ruling elite legitimizes their power and sustains domination.  It subjugates the rest of social 
groups to particular interests of the elite.  The caste system in India historically served and is 
serving this purpose. 
 
While not attempting to engage with the philosophical context of justice, the present note focuses 
on the political arena where the conflicting ideas are continuously produced and discourses are 
shaped. I put dalits’ engagement with the question of social justice in three ways.  Firstly, their 
sense of justice could be viewed as an offshoot of failure of universal appeal of the nationalist 
elite whom they consider as constituting essentially of brahminical-upper caste interests.  That it 
did not bring about any change in their social, economic, and political conditions as promised.  
Rise of movements around caste, gender, tribal issues since the 1980’s reflect the limits of the 
norms of justice that the ruling class politics introduced. However it does not mean dalit 
consciousness is merely contingent upon ruling class politics. The relation is rather dialectical.  
That brings us to the second aspect of their concerns of justice. Untouchability, being the binding 
feature of dalits, constitutes the core of their sense of justice. Untouchability here assumes many 
forms, not just physical. It radically separates their sphere from the rest of the caste society 
marking the beginning of their identity formation.  It calls for entirely different parameters, not 
even as an alternative, for justice. Their notion of justice is based on the premise of particular 
exclusive claims for goods. Yet interestingly, they use the parameters of universal justice 
inwardly when addressing the differences within themselves. The sub-caste difference, gender 
question, regional differences all stand as challenges to such identitarian position – the situation 
that dalit movement in Andhra Pradesh faces today. However this supposed dilemma in dalit 
movement must be understood to be different from the crisis of ruling politics as the former’s 
effort is to forge a unity to fight the marginalisation and the latter’s’ is to perpetuate dominance.  
In this second sense, they make exclusive claims over social, economic and political goods. There 
is a third line of perception concerning justice that originates from everyday experiences and 
struggles of ‘ordinary’ dalit (as different from articulate, educated and thinking dalit, often we 
call him/her as dalit intellectual).  This segment of dalits appears to be amenable to both dalit 
identity articulations and mainstream politics.  Quite readily they rally around the forces of any 
                                                 
1 Here I refer to occasional statements of the United Liberation Front of Assam (ULFA) that speak of the 
“rights of indigenous peoples pf Assam”, or the memorandum submitted by Naga nationalists at the United 
Nations’ forums for indigenous people. Both ULFA and the Naga nationalists do use a particular kind of 
indigenous political discourse, but are extremely cautious about falling in line with the more established 
normative discourse on indigenous-ness. They do not seek symbolic concessions from settler nation-states, 
but claim that they constitute the future state. This puts them apart from other indigenous organisations that 
seek to position themselves as minority constituencies within larger national/ regional entities.  
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hue whoever promise to intervene to solve their everyday issues notwithstanding the prevailing 
frameworks of justice. 
 
Dalit articulations of justice contain three stands: one that they have been condemned to be 
untouchables and kept outside the social, economic and political processes.  So they must be 
given a just place.  This has a compensatory value.  Second, their contribution in all sectors of 
productivity - railways, mines, agriculture, industry etc. forms the basis for their claims for share 
in all spheres. It signifies moment towards assertion and attempting to introduce new set of re-
distributive values-human dignity, labour, etc. Third dalits’ critique of development potentially 
contains fragment’s view of just society. For instance, dalits’ argument about representation is not 
just concerning the issue of reservations but as a necessary value of society, as Ambedkar had 
said. Unless the obstacles over the human energies are removed, no development is possible.  
Caste system is a major stumbling block in the way of growth of human energies. Though anti 
caste agenda in dalit movements presently is latent and weak, logically the dalit movements 
cannot grow without it. Engaging in dialogue with the larger society is endemic to the logic of 
identity movements. 
 
 
 
Identifying Institutional Locations and Resources on Research on Justice / Kumar Suresh 
 
Social justice, as rightly pointed out in the research note, signifies multiple contexts, content and 
sites.  The perception, perspectives and claims also vary considerably.  Therefore, the task of 
mapping the resources and institutions for research on social justice should also be reflective of 
the multiple dimensions of social justice. The first task in this case is to identity the core groups 
who constitute the cases of claims for social justice. The dalits, women, indigenous groups, 
minority communities are some of the groups around whom the claims and discourse on justice 
generally revolve, though the grounds of claims are not identical.  The discourses on deprivation 
and discrimination may also be at variance in each case.  Therefore the resources and institutions 
for research on social justice can be identified accordingly. 
 
Among the multiple resources, governmental institutions constitute one of the important 
resources bases for research on social justice. It is not because of the ‘vastness’ or ‘authenticity’ 
of the governmental data but focusing on the governmental institutions could provide insight into 
understanding the concept from above as to how the state perceives and approaches the very 
concept of social justice?  What informs the mechanisms and their effective delivery with the 
governmental structure could be the other interrelated point of inquiry in this regard. The 
perspective and approach can be discerned from the relevant ministries of the union government 
and their counterparts in the respective states. The Ministry of Social Justice and Empowerment 
and The Ministry of Panchayati Raj may provide relevant data on dalits, women and other 
groups. The Panchayati Raj institutions have initiated a new process wherein excluded and 
deprived groups. The Panchayati Ray institutions have initiated a new process wherein excluded 
and deprived groups are also finding their place. Though there are limitations of the state initiated 
efforts, the space created by the state in case of Panchayati Raj is remarkably important. There is 
still a gap between the precept and practice but focusing on this dimension could be insightful.  In 
this case the databases of the Ministry can through some light on the issue The Planning 
Commission’s approach paper and their database could provide important insights. 
 
As parts of the governmental institutions, The National Commission for the Scheduled Castes and 
Scheduled Tribes, The National Commission for Minorities, The National Commission for 
Women, and The National Commission for the Other Backward Classes etc. are directly entrusted 
with the task of monitoring the proper implementation of the governmental programmes related 
to one or the other dimension of social justice.  Their counterparts in states, wherever they exist, 
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may provide important insights.  Apart from the relevant data, the nature of complaints and 
grievances received by these institutions and their redress could help in understanding the 
dynamics of social justice from above. 
 
However, the ethnographic studies and resources bases of the non-governmental institutions may 
be more important in this regard. They may provide insights into understanding the dynamics of 
the concept of social justice from below. There could be a large number of institutions engaged in 
the study and research on one or the other dimensions of social justice or articulating the claims 
of one group or the other.  The task of identifying such institutions invites a collective effort, as 
there could be different institutions in different regions. Some of the Delhi based institutions may 
be identified that may serve both as important resource base or collaborating institutions. The 
Centre for Women Studies, Centre for the Study of Developing Societies, Institute of Social 
Sciences, Indian Social Institute, Institute of Objective Studies, Centre for Dalit Studies etc. are 
some of the important institutions, which may serve as resource base of research on social justice. 
The institutions with whom the dialogue participants are associated with can also significant 
partners in this collaborating effort. 
 
 
 

Conditions of social justice in Orissa / Bijaya Kumar Bohidar 
 
Exploring ‘social justice’ in Orissa would involve critical examination of a whole range of issues 
like the social composition of its population, hierarchic social structure, historical processes 
resulting in marginalization of certain groups and classes, implementation of constitutional 
provisions, legislative and bureaucratic interventions, civil society initiatives and the impact of 
market driven development process on state and society.  Along with these determinants of the 
conditions of social justice, the study will also have to take into account the emergence of 
resistance movements and reactions among the people around the issues of actual or anticipated 
marginalization, displacement, poverty, growing inequality, non-representation, denial of rights 
and loss of honour.  Popular assertions have not only sought to oppose conditions producing 
injustice, but also have articulated alternative notions of justice. 
 
Given the fact that conceptualization of justice remains vague, largely subjective and quite 
dynamic, the task of research may appear to be quite unmanageable.  Hence it becomes necessary 
to assign priority to certain aspects of justice within the overall context of the research project 
while being sensitive to the local specificities. It may be useful to examine ‘justice’ in the context 
of interactions between a complex set of realities: ‘social structure’, ‘development process’ and 
‘politics’ in Orissa. The following constitute specificity of the Orissa situation: 
 

• Dalits and the indigenous people account for roughly two fifth of the population of the 
state, while the latter alone account for almost one fourth; 

• Poverty of people in spite of plenty of natural resources; 
• Failure of the state machinery during its welfare phase to address problems of poverty, 

marginalization and other roots of injustice; 
• Gradual withdrawal of the state from its societal responsibilities and the emergence of 

market forces accentuating further marginalization of weaker sections of society and 
depletion of natural resources. 

• Absence of powerful social reform as well as class based movements and consequent 
exclusion of vast masses of people from the structures of power, 

• And, the emergence of a number of popular protests and struggles against loss of 
livelihood due to displacement and ecologically unsustainable development process.  
Interestingly this has added a new dimension to the debate on the definition of justice by 
bringing into focus the issue of intergeneration equity. 
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Any relevant research will generate data on all these aspects from various sources. Critical 
analysis of government documents, legislative debates and judicial pronouncements would help 
evaluate the nature and limits of state intervention.  Besides published research works on different 
dimensions of social justice, less known popular tracts will help explore the issue further. During 
the last few years, people’s movements have produced an impressive range of literature as a part 
of their struggles to get justice. Complementing such literature, a number of pro-people journals 
and news magazines with critical and alternative ideas have emerged. Extensive survey of such 
material will constitute vital source of information and ideas. All these efforts have to be 
accompanied by wide spread dialogues and intensive interviews with representatives of relevant 
social groups. 
 
 
 

Rule of Law and Justice / Ashok Agrwaal 
 

Any rule one does not like can be described as tyrannical.  This is as true for the rule of law as it 
was for the rule of men that preceded it.  Thus, rule of law can well become tyranny of law.  
Many would say that it is so.  Perhaps conscious of the perpetual chasm at its feet, law has 
constantly striven to justify its existence as an operating principle by claiming an intrinsic link 
between itself and justice.  However, the connection between law and justice is riddled with 
contradictions.  For example, law, even 'rule of law', enjoys a symbiotic link with force: that 
which cannot be enforced is not law, while the fine robes of law sustain the illusion that the force 
which backs it is more than mere barbarity.  On the other hand, justice and force are antithetical 
to each other.  Looked at in another way, law comprises all that an authority is able to enforce, 
without reference to reason or compassion.  But once it is linked to a notion of justice, law is 
compelled to display not only an inner consistency but also, to satisfy a set of social, moral and 
ethical criteria extrinsic to itself.  
 
The controversy whether law is a tool of justice or whether justice is an excuse for imposing (and 
enforcing) law, may never be resolved since the arguments are strong on both sides.  It is also 
patent that the modern nation-state has forged a special web of links between law and justice.  
When viewed in the context of its evolutionary history, these links seem inevitable and, more 
importantly, a step forward in the eternal quest for justice.  Thus, in a democracy, even a 
parliamentary democracy such as found in India, the rhetoric of empowerment has perforce to be 
accompanied by a degree of concrete action.  Without confronting the question- can law deliver 
justice- this paper will seek to examine whether, and the extent to which, public interest litigation 
or PIL has served the cause of justice.  Hundreds of thousands of PILs have been filed before the 
Supreme Court and the High Courts in India over the last two and a half decades since the PIL 
came to be recognised as a separate genre of litigation. There should be research to find out what 
satisfaction the Supreme Court was able to deliver by looking at a few of the PILs that have been 
heard by it.  However, the main thrust of such a research has to be to present a contextualised 
statement on the impact that PILs have had on social justice in the country, both in terms of 
conscientising the masses about their rights and, the actual delivery of the commodity.  
 
 
 

Social Justice in the Time of AIDS / Paula Banerjee 
 

In recent years the debate on social justice for women in India has not been restricted to debates 
on economic and political vulnerabilities of women, but it also encompassed issues of health 
especially in relation to the rising number of HIV positive cases.  India has a population of over 
one billion and about half of this population falls under the sexually active age group, supposedly 
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the group most vulnerable to AIDS. The first AIDS case was detected in 1986 and from that time 
onwards every state has reported the presence of HIV positive cases with the highest 
concentration in Western, Southern and Northeastern states of India such as Gujarat, 
Maharashtra, Tamil Nadu, Manipur and Nagaland. All these states can be defined as Border 
States and so the Indian state designates AIDS as a border disease or a disease from outside. By 
the middle of 2005 the Indian National AIDS Control Organization (NACO) estimated that 5.21 
million Indians were living with HIV. Of these 39 per cent were reported to be women.  A report 
of the US Census Bureau states that in the recent years HIV positive cases are alarmingly on the 
rise among sex workers, truck drivers and IV drug users. Further, not only among female sex 
workers, but HIV infection is also on the increase among the entire female population of India. 
What results from the acknowledgement of this increase is a veritable witch-hunt and for the 
HIV/AIDS infected women; more often than not, female migrants are blamed.  The spread of 
HIV is considered as a result of porous borders and the carriers are considered as women who 
cross those borders. If one goes through newspaper reportage of the phenomena one can find 
clear evidence of such an attitude. A report of North East Reporter clarifies the issue by stating: 

 
Assam may soon turn out to be AIDS capital of the Northeast, if immediate steps are not 
taken to check the growing menace of flesh trade, especially by commercial sex workers 
who have migrated from Bangladesh.   
These immigrant sex workers have posed a serious threat to the health scenario of Assam, 
causing an alarming rise in the number of HIV positive cases.   
A survey conducted by the state AIDS control society indicates that there is an alarming 
rise in the number of HIV positive cases.  Assam has a total of 334 registered patients out 
of which 90 are full blown AIDS cases. 
Official sources said that 70 per cent of the victims had sexual contacts with prostitutes 
from the migrant population. 
Sexual transmission is the main cause in more than three-fourths of the cases. 71.08 per 
cent of the patients are reported to have contacted HIV through sexual contacts, out of 
which 70 per cent of the individuals had regular sex with these immigrant prostitutes. 
(North East Reporter, 25 February 2004)  

 
This report addressed the two most important issues inherent in the popular threat perceptions 
related to AIDS, women and borders. These issues are: (a) threat of uncontrolled sexuality of 
women and (b) women with different sexual mores crossing porous borders leading to a threat to 
male health and control over the nation. The corrupting influence is then quite easily designated 
as a foreign influence and women’s bodies are considered as the contaminated vehicles of 
bringing the threat home. AIDS has therefore become an issue of the control over women’s 
sexuality and it has thrown up new questions of justice in India.  

 
That the state is a participant in this discourse becomes clear when HIV is made to look like a 
societal threat that comes largely from sex workers. There is also an effort to portray that the 
threat is perpetuated by the presence of foreign women in the brothels. The witch-hunt is then 
brought to the brothels where some of the least empowered women survive. Such a move makes 
it is easy to mark these women as criminals. After all there is almost no one to protest against 
such treatment of women. They are blamed for not being able to protect their clients, but when 
they insist on protection they lose the same clients and the state does not reveal any commitment 
to support them. Moreover, these women are also forcefully tested and thrown out of these 
brothels when they are diagnosed as HIV positive. The women are treated as soiled goods and 
dispensed with. Such acts are easily explained when one consider how these women are marked 
as criminals in the established discourse. Yet the trafficking of child virgins from foreign land 
continues because in the flesh market one can still find clients who believe that virgins are able to 
cure men with AIDS.  
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The politics of AIDS in India has taken this trajectory because AIDS continues to be designated 
as a disease from the borders and knowledge about this disease remains as marginal. No state 
wants to accept responsibility for AIDS and so the price for this is extracted from those who are 
in the margins of citizenship such as women sex workers, widows, sexual minorities and 
immigrant labour.  In a patriarchal society, where women have little control over their sexuality, 
women are blamed for sexual choices that they might not have made. Thus, women’s 
vulnerability leads to their victimization.  A discourse on social justice needs to address this issue 
that questions women’s position in society and their ability to negotiate sexual choices. The 
politics on AIDS throws up many new questions. A few among these are: 
 

1. In what way do women’s vulnerabilities increase the threat of their victimization in the 
politics of AIDS? 

2. Are all sections of women affected equally by this process of victimization? 
3. How does this affect the question of social justice? 
4. Is a discourse on social justice possible without a debate on women’s ability to make 

sexual choices? 
 
 
 

Identifying Institutional Locations and Resources on Research on Justice / 
Kazimuddin Ahmed  

 
The State is not something which can be destroyed by a revolution, but is a condition, a certain 
relationship between human beings, a mode of human behaviour, we destroy it by contracting 
other relationships, by behaving differently. / Gustav Landauer 
 
Contemporary notions of justice can be categorised in two basic forms.  One is a tenet 
constructed and patronised by dominant structures of power.  In the case of India, it is the 
Indian State.  The State has laid down normative ideas of justice and has created delivery 
mechanisms based on these.  It has systemic tools like the laws, regulations, Acts, 
economic policies and has entities like the judiciary, the executive and the market 
through which this form of justice is realised.  The other is the notion of justice perceived 
by people living and experiencing realities diametrically differing from what the State 
prescribes.  The latter is the experience of the subaltern, the marginalized and those in the 
fringes of the politics of power and its accessories.  Here justice is sought.  The former is 
the provider.  It is exclusive. 
 
To millions living in India, the State has been able to project itself as an omnipotent, but 
benevolent entity.  The State is the provider and deliverer – of food, welfare, health, 
education and of justice.  The process of nation-building in India saw the internalisation 
of the notions of justice that the State have been able to appropriate and propagate, 
however much they differ from realities of justice that are experienced by the subjects. 
The State might perceive killing dozens in the name of national security as justice for 
national integrity.  The families of those killed invariably perceive otherwise.  State 
sponsored justice and its delivery mechanisms have been experienced as unjust, long 
drawn and taxing to the recipient.  Seeking justice that is meted out within the existing 
frameworks of the State may bring into play unjust means and propagate corruption.  At 
the same time, it does not always guarantee delivery of justice and is seen as 
compounding socio-economic disparity. 
 
Indeed the anomalies that we see in the justice delivery system can be traced to the very 
construction of the notion of justice by dominant power structures.  Addressing issues of 
justice as is applicable to various contextual and experienced realities need radical 
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rethinking of the notion.  However, this rethinking is required to be extended and to go 
hand in hand with campaigns for justice.  All of this would emerge from an increasing 
engagement with the question of justice and an amplification of the understanding of its 
related processes, experiences and realities. The element of research and documentation 
comes as a crucial tool here.  Rethinking justice and the logical subsequence of a 
campaign is shallow without a knowledge base, which only extensive research on the 
issue can generate. 
 
Apart from the institutions directly under the State that either practice or deliver its notion 
of justice, other institutions are indirectly associated with it.  These include educational 
institutions such as universities that still largely adhere to knowledge regimes and 
pedagogic norms dictated by the State. Research on justice in these institutions can be a 
little restraining. 
 
Fortunately, the politics of the State has also resulted in the emergence of various non-
State actors engaging with different realities of justice in their own geo-political contexts.  
These are civil society organisations, trusts and peoples’ movements and are rich sources 
of information.  While these institutions lay bare the various realities of justice and the 
question of civil liberties, these also show the ways for engagement with it.  Most of 
these movements and peoples’ organisations are embedded in issues of justice hence 
providing a perspective from the subaltern. In many places where political movements 
have been strong – such as Nagaland, Manipur, Assam, Tripura, Andhra Pradesh, 
Jharkhand, Chattisgarh etc. – movements and organisations of peoples are fertile grounds 
for research.  A few examples of such organizations and institutions are listed in the 
annexure. 
 
Nevertheless, it is also important to use the institutions of the State for the purpose of 
research.  While providing a key to the State’s understanding of justice, these also 
provide an opportunity for documentation as information in the public realm is still 
elusive in the Indian context, particularly in the so called politically sensitive or high 
security areas. Despite being institutions of the State, the academia has enjoyed a certain 
privilege, which in turn has allowed many institutions and academics to have out of the 
box perspectives.  Moreover resources that these institutions generate strategically 
become important, if not indispensable, for research on justice. 
 
Any engagement with issues of justice – be it research and/or campaign – would entail 
intense strategising.  This would include primary information on realities and experiences 
of justice. Institutions can be identified and can be collaborated with.  However, as 
individuals or institutions making that effort towards an engagement, the crucial aspect 
would be the justice that we would be able to do to the very idea and the process of 
engagement.  Perhaps the way is to free minds, ideas and institutions, as the old anarchist 
saying goes. 
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